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499 E Street, N.W. .

Washington, DLC. 20463 .

INGEL g my

Re: Request for Advisory Opinion

Dear Mr. Norton:

Pursuant to 2 U. 8. C. § 437f, this letter requests an Advisory Opinion ("AO7)
from the Federal Election Commission (the "Commission”™ on behalf of Careau &
Co., a California corporation, and Mohre Communications, a Navada corporation
(herein collectively with Careau the “Companies”)! concerning the application of
the Federal Election Campaign Act of 1971, as amended (the “Act™), and
Commission regulations to the sale and use of Internet Serviee Provider (“[SP™)
services for Internet-based political fundraising to make contributions to Federal
commiliees.

INTRODUCTION

Careau is a marketing company that develops programs for the Internct. Related
to this, it has two proprietary programs, covering methods for allocating payments miade
over the Internet. Careau has licensed these proprams to Mohre to facilitate the
Companies' proposed fundraising activities and allocation of federal account
contributions (Lhe “Program'} in accordance with guidelines approved in prior
Commission advisory opinions 2

Chn 87 Chetober 200, the Companies Gled oo Advisory Opiuon Beguest {ACRT) with 1he Comenss, A0
200b-20. (s 27 Jamuary, Bichard F, Carratt, on Beliadl of e Companics, withdrew thar AQR i esden Ty clarily
the Coanpanies” positian, The Comgrmies now re-sabinit tir revised AQR

The Vrogram inolves federul conuottees, non-federal committees, and chantable organmzations. T
compensation clement 15 unifuecm for all orgunczatins. This ADR, lwewever. s cangered only with bose
cummitiees it are subiect e the Act (e, fedecad campaion commnuesspand sill foous. thoreforo, on these
wspects al i Pingram.
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Mohre is 1 professional fund raising organzation, acting under license from
Careau, and will provide services as an ISP, The I'rogram provider's site, while not
restrictive, is specialized and intended to be a fund raising service that also provides
competitively priced Internet access. As part of this specialized service, subscribers will
be required to make two monthly categories of payments: one for the cost of the ISP
service and the other in the form of a contribution or charitable donation, as determined
by the subscribing individual.

THE COMPANIES' PROTOSAL

The Commission has noted a rising popularity in the use of the Internet, both
as a form of information gathering and as a vehicle for financial transactions. In
previous opinions, the Commission has chneluded that eontributions, otherwise
permissible under the Act, could be solicited through ihe Internet. See AOs 19499.9,
1995.35, and 1945-5, '

The Companies ask the Commission to interpret the Act and Commission
regulations Lo permit. this proposed business program for the solicitation, distribution,
and accounting of faderal account contributions by credit card? over the Internet n a
manner consistent with the Commission’s “400-Line Program’ opinions.?

DESCRIPTION OF THE PROGRAM

The Companies intend to offer federal committees the following Services 1n
exchange for promotion of the ISP by the committees to their supporters:

(1) Individual citizens may join this 13P, which has been ectablished as o vehicle
tor providing [SP services plus cither political conirbutions or charitable
donations [Note: Non-citizens, or prohibited individuals, as defined under the
Act, may also subseribe Lo the service, but they will not be allowed to
participate in that part of the Program that pertains to making direct
contrbutions Lo the federal commitlees.];

{2} Qualified subscribers may make political contributions to [ederal
commiltecs, using their own funds from a personal eredit card and
directing that the contributions be made; and,

s wsed Unnougint tis doctment, e teem “ered it eand” refers w credat cands, clurpe cands, delit vards, and any
ather conanunty acceples form ol cecteonic wranstvr uf funds i cammerne vver s Lkeroet.

The Cumission has copgidered requests Trom diffesgut types ol pateipants who dehver 0-Lig Progzraan
serviees wopolitical committees, The Conumisston has addressed the responsiniliies of leng distoee providers,
af service bureaus, aod ol a billing and eollection company, which also perfanmed same lunchons i o servige
burcau, The Companivs believe tein program combines many of the functionl elements ol thase programs aod
erits similer reshnent See Advisoey Opieions (AT) P22, 1995-34, (UGS, T9ua-33, 199520 LU9]-
20, 19912, 199014, 190-10 and [9EE-25.
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(3) Alternatively, or in combination with the above political coniributions, all
subscribers may make charitable contributions by selecting a seclion
501(c)3) organization and approving the amount of the contribution.

The various political committees expected to participate in the Program will
direct their supporters to the Companies’ registration website in the hope that the
supporter will choose both to subscribe to the ISP and to contribute to the
referring committees. [n order to subscribe, the individual must complete a series
of form questions. These questions, and the answers to them, also serve to satisfy
the Act's and the Commission’s screening procedures.s

As referenced above, individuals who choose to subscribe to this full service ISP
may do so over the Internet by credit card and may elect to earmark® a smalil potion of
the monthly service foes as contributions to specific federal election committees or
501{c)(3} organizations. A subseriber will be charged for the ISP service itsell on a
monthly basis in a targeted amount of $15.76. At the individual's discrefion, up to
five contributions may be made at the same time as each month’s payment of service
fecz. The committees to receive the contributions will be determined by where the
subscriber lives.? The Companies will retain the full amount of the subseriber's

Scc AD 1995-09. Sce also, ADs 2001-04, 199922, 199909, and 1995-35. Additivnalty, the procedurcs are
described in Exhibit No, @1, which is included as pact of this AOQR.

“Lanmark™ means a designation, instruction, or encumbrance, whether direct or indirect, express or implicd, oral
or written, which results in ali or any part of a contribution or expenditure being made to, or expended on bebalf
of, a clearly identificd candidate or a candidate's authorized commitiee. 11 CTR § 110.6(0)1). Earmarkeng,
under the Program will be explictt and “written.™

Using these prices as cxamples, upen approval, Mohre plans to intreduce the Program as “The American Flan,”
at a largeled price of $17.76 per month. OF this targeted price ($17.76), $15.76 will be wo be paid to the
Companics for the ISP services provided. Additivnally, subseribers wall be allowed 1w contribute a total of up to
$2.0{} per month, in specific amounts, to as many as {ive election commtiees from the contributor's political
party. The committces will vary by individual. They arc the eommittees for federal affice that directly relate to
where the contributor lives, which establishes a direct pexus Lo the comributor: bis or her congressional disteict
the Senatars from his or her state; and, the mational sommittee Tor the clection of the President. IT the incurmbent
is from anather party, or if oo election committee hes yet been forined for one of these offices, the contribution
will be paid (o the affilialed national congressional or senatoaial conunitige, The contributor may clioose to

make {or ot t make) contributions in the following trgered amounts {including all processing fees, merchant
account charges, and related fees):

*  Local congressional comimities: 80,73 per manth
 Yenplenat Coromitlees (etal): S.A45 per manth
v Nalional Conmimillec: 0.0 per momth
» Releroimg Committee: £0.50 per montlh

= AeH ) Organization: Any of the funds above not contriboted o podicad caspaien

coanmittes
The “referral™ contribation ossumes that the conteibwor was referred to the remistration sde (e "Sic™) from a
commiltee's fist of supporters. [ this is ool the case, the contributor will be asked which conumittes, if any,
slioald tecerve this contribution. Additionally, alier subscribing Lo the Program, the coetribator may discentinue
any o all of e contilulicns any B,
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payment for the ISP service, which will include the charge for services rondered to
the political committees. The polilical committee will receive the full amount of

that eredit card contribution minus the usual and normal service charges of the
credit card 1ssuers 8

The Companies have entered into preliminary third party agrecements with
vendors for other necessary services; e.g., merchant account services, credit card
authorization and processing, billing name, address services, ete.). These services
will be obtained from various vendors at the usual and normal charge for similar
services; the rate will include expenses plus a reasonable profit to the vendor{s}.? In
order to avoid any corporate contributions, the Companies will ensure that the federal
committees do not receive any services for which the Companies or the third party vendors, with

whom the Companies contract, are uncompensated or are compensated helow the usual and
normal charge for all services recerved.

CONTENT OF REGISTRATION SITE

The structure of the Companics’ websile for registering is important to the
Program because it serves as a portal for both informing and soliciting under the
Act. The Companies are relying upon the structure and form of site-guidelines from
prior AOs, as discussed hercin. However, and as referenced above, the Compamies
have also included, as Exhibit No. 01, a graphic description of the Site’s pages a
potential subscriber needs to complete under this Program.

COMPLIANCE W1TH APPROVED CONDITIONS

The Commission has establizshed detailed, Act-complying guidelines for
properly soliciting, receiving, and accounting for contnbutions made over the
Internet.l® The Companies have adopted a series of procedures specifically
designed o ensure compliance with such guidelines. Guidelines established under
Advisory Opinions 2001-4, 1999-22, and 1999-9 will be fullowed under the Program,

! The Commission has approved plans for authorized committees whereby conirtbutars waould charpe
cantributions w their individual credit cards, In such cases, the amount actually remitted to the commivee wiuld

b reduced by usual and narmal charges deducted by the card issuer (although this would not reduce the amount

uf the reportable coaseibutiond. The set-ofls oo service charges would be expenditures by the coninites; such

parenant winld be gxempt admnisirative o sulivitation costs woader 2 LS, 834 Lb(hy 2p e, 1L CFR

114, LAk 2hisii) and 102.6{c](2). Sec A 1994-35. Uharpes fur crodil cird wleariag, provessingn wnd selated

eapgnges, which reduce the proceests 1 the commitlee, ae reportable as operating cxpemsd iz es. See 2150

A34(h)(4)AY and (FHAY 11 CLR I04.3(LIEIHT) and (A)(0). See AQ L9911,

The Commisiion hus considered 3 number of business arrangements between political commibtees and

commpanics 1o assist Uk commiters o raising funds. See Advisory Opinions 1902224 199126, 199124, and

[901-1% The Commizsion bas sated that, i the vendor does net receive the usual sud nurmal clarge for s

serviees, iU wilh have nude an inkind eorparate conlribution.

See AD TY0Y il 199922
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including website procedures, reports to committees, separate merchant
identiifications for each committee receiving contributions, "written instrument”
compliance with 11 CFR § 9034 .2(b) (e.g., merchant account documentation showing
that the separate amount received by each committee appears on the contributor's
eredit card bill for cach contribution madn and that the contributor authorized each

contribution), document storage, disclaimer and best efforts requirements, and
screening procedures.

The following are the basic highlights of the Program, as proposed under this
AOQOR:

_  All contributions under the proposal will be made directly from the
individual to the political/charitable entity of choice, using personal funds

_ Al 18P service fees will be paié dircetly from the individual subscriber to
Lthe provider

The two separate categories of monthly payments (ISP service fees and
contributions/danations) will naver be commingled and will not be

controlled by the provider because of the use of a merchant account and
direct payments

The individual's choice Lo participate in this special[delete the comma,]
fundraising program includes choices whether to make political
contributions and/or tax deductible donations:

The provider has no vested interest or advantage in whether the

subscriber chooses to donate to a political commitize or a 501(c)(3)
arganization

The political organization is at risk that the 601{e}{3) organization
represents g clear advantape (c.g., a tax deduction) for the subscriber

The individual's choice to make a political contribution over a tax
deduetible donation is made without impact to the service provider

Whathar ta contribuie or to designate the non-contributed funds to a
charitable orpanization is the chowee of the individual citizen. Arguably, the tax-
deductible choice is the better one, econamically, Therefore, those making the
political donation will elearly want thesr funds to go ntoe the political system. The
Companies have no participation in those chowees, In addilon, as established under
prior Advisory Opinions, the use of the merchant acenunt ensures that funds are uot
commingled and that the corporate provider never gains control over the funds, -

1 . . . . .
The charpe for the F3P scrvice, any the contributions w frderal commitiees, and any domations to charilable
organizations are snmediately debiled il the eeelivaduad s grodit card Do separate imnsachicas, wlesliaoe so
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SUBSCRIBER IDENTITY AND SCREENING PROCEDURES

The Companies, on behalf of the various federal committees, intend to use
the services of an Internel credit card processing vendor for verifying the
cardholder's identity, as established under the Commission's guidelines in Advisory
Opinion 1999-3. The Companies will also cbserve disclaimer and best efforts
requirements and will screen for prohibited contributions in the manner approved
by the Commission in Advisory Opinions 1995-9 and 1999-9. This will include, by
example, the following:12 '

We may accept coniributions from an individual totaling up to §1,000.
Federal law prohibits contributions to the cempaign from the following:

— the general treasury funds of corporations, labor organizations or
national banks (including corporafe or other business. enttly credif
cards); '

- any person contribuling another person’s funds;
- foreign nationals who lack permanent resident status; and
- gouvernment contraciors.

We [Same] may oaccept contributions from minor children
(i.e.funderscore?f, persons under 15 years of age} if the minor makes the
decision fo coniribute knowingly and voluntarily, and the child
contributes his or her own funds, and the contribution ts not conirolled
by another individual or made from the proceeds of a gift given 1o
provide funds to be contributed.

additionally, following the same Commission guidelines, a donor will have to
successfully complete an electronic form on the Companies’ registration site, ant
decide to transmit that form to the Companies for further processing. The (orm will
ask for the fullowing:

- the contributor’s name
_ [he contribuior's name as it appears on the credit or debit card;

— the billing address on record with the wssuer of the credit or debil
eerred

the credit or debit card number;

itemized on the cardlolder’s montbly statemenl. The Comgrenes use 2 merghiant bank to prosicde the eredic cand
dobil services. The Companies, therefore, will neve: control, nor wilk they cver e o possession of, the fumds
debated amninst e individual's credin card for the e litical contnbution. See AG 14494-33.

See AL TERYY-S

1
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the expiration date of the credil or debit card; .

the contributor's residential address; and

the amount of the contribution.

In the event a prospective donor fails to provide any of the required
information, or leaves one of these fields blank, the Companies registration site will
reject the form and prompt the prospective donor to provide the missing
information. This procedure, too, is consistent with the Commission's guidelines. ...

The Companies also intend to require the domor to check a series of boxes
within the contribution form attesting that the donor's contribution 1s made with
funds within the source restrictions and contribution limifs of the Act. Specifically,

the donor will be asked to attest to the legality of the contribution by checking the
[ollowing boxes:

1. This contribution is made from my own funds, and not those of
arcther.

9 This contribution is not made from the general treasury funds of a
corporation, labor organization, or national bank.

2 1 am not a Federal government contractor, nor am I o foreign
national who lacks permanent resident stalus in the United Siates.

4 This confribution is made on a personal credit or debit card for
which T have the legal obligation to pay, and is made neither on o
corporate nor business endity card nor on the card of another.

The failure to check any of the atiestation boxes will cause the Companies'
registration site to reject the form, and display a message noting the applicable
source restriction, for example: "We're sorry. Federal law prohibits contributions
from the peneral treasury funds of corporations, labor prganizations, or national
banks.” It will then prompt the donor erther Lo correct any missing or inaccurate
information, or to cancel the transaction.

To screcn further for corporate or business entity cards, the Companies
ntend to take advantape of the faci that corporate or business entily eredit cards
are generally billed directly to the entity's olfices, rather than io an mdividual's
home. 1T the billing and vesidential addresses provided by the prospective donor ae
different, the Companies registration site will display the folliwing moessage:

We've noticed that the billing address on your card te differeunt from
vour hiome address; please remember that we cannotl qooepl corporate oF
business entity credit cards, and that yonr coniribution must Le madr
an o card that represents your own personal funeds.
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The donor will then be prompted either io continue with the transaction or to cuncel
il altopether,

In the event the credit card submission is approved, the subscriber will he
prompted to provide the appropriate instructions to the merchant bank for

distribution of the monthly ISP service fee and the contributions and/or charitahle
donations. (See below.)

MERCHANT ACCOUNT / FUNDS DISTRIBUTION PROCESS

The Commission has determined that placing contributions 1n a separate
banking account, maintaining separate book aceounts for each political committee,
and providing the treasurcrs of the political committees with the required
information satisfies concerns raised by the Commission in previous opinions.'* By
emplaying a merchant bank 1o distribute all credit card funds 1o the various
recipients, the individual is assuring that his or her contributions are never
comminpled with corporate funds. As described above, all contributions and
payments for services under this Program are from the gualified individual's
personal eredit card. The separate monthly charges are disbursed through
merchant accounts, following the subseriber's authorized instructions, and deducted
from the gross amount of the contributions.

This recurring process of depositing funds directly into the campalgn
accounts {including each individual's section 110.6 authorizations) is made possible
by the technological innovations that commerce over the Internel has made
possible. Following the deposit, the individual receives real-time electromic mail
confirmations of the payments for the serviee and for each contribution to the
committees. These monthly receipts create a complete record and notice for hoth
the individual and the commitiec of each contribution and improve the monthly
credit eard billing wait-time for the individual to react to any inaccuracy or
impropriety.

1 Pl manne in which o credit eard bitl or invoice recands e transaction is less smportant than the fecatment of
the contributions 1eisel througl fendraising with vepdor participation. The greater ceacern artses where the
fusids are deposited prior Lo e trassmiczl o te committze. The Corrnission has concluded that placing sush
funds in Lhe same corporde accoun! where vendor praces its ather funds would lead wea voruinglhing ol
corperate iunds and campagn howds profibited by section 34 The See Alls Tt 22 19u1-20 and PY90-1 The
issue of conteibutions by he Companics is aveided by the immedaate debiting of the mduvidund’s credd gand for
the makimg of the contribution. This elimizaes the concern that thy Compaties o subcotructas COMEALICS A0T
linancamg the pelilical contrbutions made by the cardbolders during a certain pericd aod, theeely, makin
advanres of corperate Tunds, Sce AQ 1994-33 Furlwnmwre. because the amouls pand by the subseriliers [or
thz 181 service o1 e chartlable dosstions represent separwte Linc-item pasoents, they are not reportable as
contriligtions by tie federl conmitiees,
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As stated, the amount of all funds depesited into the faderal accounts will be
reduced by the clearing, processing, and service charges. However, the entire
amount of the subscriber's credit card transaction will be treated us a contribution
10 the political committee, as provided in Advisory Opinions 1999-9, 1835-34, 1994-
9, and 1994-33, in order to avoid the receipt of corporate contributions.
Additionally, the monthly ISP fee, charged at & fair market priee, 1s clearly within
the mid-range of similar programs.!4 The Companies will not market the ISP
services other than through this program, so there is no possibility that the

Companies will sell those services to anyone for more or less than the targeted price
of the Program ($15.76).

In the event the processing company rejects the credit card transaction, the
Site will then send a message to the prospective donor that the contribution has
been rejected. Additionally, in the event the credit card submission is approved,
each committce will be assigned a separate merchant reference numbar, which will
result in the contributor's credit statement reflecting the contributions in the name
of each committee. See AQ 1993-22.

INFORMATION TC FEDERAL COMMITTEES

The proposed screening procedures will allow the committees (and other
donor recipients) to verify the identity of the contributor with the same accuracy as
the service provider. Additionally, the electronic contributor forms and the
merchant bank account records arce the functional equivalent of a written
instrument and instruction from the contributor. This database of information,

which can be reproduced in hard copy as needed, is important for federal commiltiee
reportillg purposes.

This information, on cach contributor, will be reported to each committee on
a monthly basiz and be available, al all times, on a current hasis. The committees
will be able to compare the information to their separate contributor records for
cumulative reporting purposes. Additionally, the database format will be stored for
the required periods by bath the committees and the Companies.

Although the recurring amounts paid under the Program are small, other
contributions by the individual to the federal committees could aggregate in excess
of $200, triggering further record keeping requirements as well as the requirement
to report the date and amount of the contribution and the name, address, employer,
and occupation of the contributor, 2 ULS.C0431(13), 432(c)(3). and A34(b13MAY 11
CFR 10012, 102906002, and 10430040, The information provided to the

" Sanilar 1S provrums range o qpice fronyaround S1000 perwoath (e e RetZe Piatiswo} e arcund 322.00
par nnth feon, AL el BNMN).
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campaign committees will be sufficient to m ateh contfibution records and compile
any additional reporting information thal may become necessary.

LEGAL BASIS

The Act clearly allows individual citizens to contribute to federal accounts.
Priar Advisory Opinions have established the procedures for establishing that a
contributor is a non-prohibited person and have established the procedures for

allowing these individuals 1o contribute by credit card over the Internet, with the
key elements for this being:

_ it must be the individual's elear intent to contribute to a specific
campaign; and, '

_ the funds paid must be directly from the individual to the campalgn
account, or be clearly segregated; and, the funds may not be commingled
with prohibited corporate or organizational treasury funds.

"Through a uniform series of interpretations, the Commission has permitted
political committees to raise funds by credit card and other electronic means, 1%
including credit card contributions vver the World Wide Web.18 While these
Advisory Opinions deal with matching funds, the Companies believe that these
opinions reflect a general epinion of the {Commission encompassing contributions
1o all federal accounts, as defined under 11 CFR § 102.5{2){1¥0). It iz important to
noie that the Commission considered whether implementation of procedures for
soliciting, receiving, and accounting for credit card contributions over the Internet
would compromise the intent of the Act or regulations befure approving changes Lo
the Matching Act to allow such programs. See A0 1949-9, citing Advisory
Opinions 1999-3, 1985-35, 1995-9, 1984-40, and 1993-4.

In past advisory opinions, the Commission has also established a procedure
for allowing individual contributors to earmark contributions fiom personal funds to
be deposited with the various committees through a merchant account, See AQ
1649-22. The regulations provide thal all contributions by a person made on behall
of or to a candidate, including contributinns that are in any way carmarked or
stherwise directed to the candidate through an intermediary or conduit, ave
contributions from the person Lo the candidate. 11 CFR § 110.6{a) and 2 USC g
A4 08). Additionadly, a contribution 1z considered to be made when the
contributor relinguishes onlrol uver the contribution, and the contribuior 1s
con=idered o relinguish control over the contribution whoen the contributor delivers
it tu the candiditle, to the political commitiee, or to an agent of the political

¥ ger, Adwisory Opinaons 1904, LHO5-51. 150 35, 1991-1, Y990-4, 198445 and 1I7T8-45,
e, Advizory Opinions 20011, 100922 ad 19990, eiting 1195-45 atad 19056
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committee. 11 CFR § 110.1(b){6). RBased upon these provisions of section 110, the
Companies believe that an individual is entilled Lo earmark personal funds and
control the distribution of those funds dircetly to political committees!? through the

standard business clearing and forwarding operation of a merchant account. Sce
AQ 1985-22.

These are precisely the methods intended to be used by the Program and
there appears to be no serious doubt that these methods comply with law.

CONCLUSION

[t is not possible to predict the near-term effect that will be generated by the
newly passed campaign reform legislation. The pelitical system, howaver, will
cantinue to need money for campaigns. The question is how to provide a
manageable way to involve and reach out to average people, creating a grassroots
effort in the campaign finance system. The Companies’ program offers a practical
way 1o re-involve direet participation by the modest contributor through new
technology — the Internet. Once viewed as revolutionary and mystical, the Internet
has now become familiar, even the vehicle of choice for a majority of the population
when performing their evervday lasks. Political contributions need be no exception,

Prior Commission Advisory Opinions, the Act, and the regulatiens support
the Program. This is particularly true in that:

1. The Companies, through Mohre, are acting as a professional fund raising
nrganizaiion, for which they ars being paid a fair market price and profit
(inn funds directly paid to the Companies' account, separate from the funds
contributed});

2. The polilical committees are being compensated (contributions) in a
repsonable amount for their hsis and activities;

3. The contributions are made dircetly to the campaign committees by
individual citizens qualified under the Act;

4. The individual contributor 15 freely making his/her choice to participate in
the fundralsing aclivity; and,

. The individual will be allowed to select 1 B01{)(3) organization Lo recelve
any partion of his or her stvactured bul non-contribuied donations,

Avcdiarnssed 1 the SCamphanee” secion, contribulars will be noadied in the "real me™ conlirmatss tat e
cocdit earad Bill sl podTegt the cortralnalivns o cack conmntiee,
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The sum and substance of this AOR is thal the Companies are asling the
Commission ta affirm that the Companies' program for the solicitafion, distnbution,
and aceounting of federal account eontributions over the Internel 1s permissible and
that the procedures established by the Companies comply in all respects with the
several Commission Advisory Opinions on the subject and with the Act and
regulations. The Companies, therefore, respectfully request that the Commission
jssue an Advisory Opinion approving this program and the guidelines presented for
implementing it.

Respecifully,

CAREAU & CO.

RAR N

Richard F. Carrott, President

Enclis).

o Chairman Mason
Viee Chairman Sandstrom
Commissioner McDonald
Commissioner Smith
Commissioner Thomas
Commissioner Toner

MOADYTRCRY DERINIUN AEVIRAT
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David M. Mason, Chairman
Federal Blection Commission

969 | Strect, N.W.
Washington, D.C. 20463

Be: Re-submitted Advispry Opinion Request c:-;
Y

Dear Chairman Mason:

On 17.0ctober 2001, Curean & Co. filed an Advisory Opinion Reguest with
the Federal Election Commission, AQR 2001-20. On 28.January, Careau withdrew
its AOR in order to elarify its position for the Commission. [See attached.] We have

now re-submitted our revised AOR. [Sec also, attached.]

CAREAL'S PRIOR AOR: STAFF'S QUESTION / CAREAL'S ANSWER

In its prior AOR, Careau cmphasized the following points:

Potential contributors will be informed that the program includes the

opportunity to make a political contribution

Any contribution will be made solely at the choice of the individual donor
Donations will be paid separately from service charges and will be
charged directly by the contributor to the federal campaign account

The structural elements of Carcau's program, including credit card
contributions over the Internel, have been addressed in prior Advisory Opinions,
compliance with these guidelines 1s not an 1ssue. Howoever, in Draft AC 2001-26

the FECs staff tentatively conctuded that, because all or a portion of the non-
contributed funds raised under Carcaw’s progran, as then proposcd, might ultimtely g

Lo the service providoer, all of the payments represceated p rohibited contributions by
prohibited individuals under the Act.

Careau belioves thatl staffs tentalve eonclusion raises the following guestion:
What if the non-contributed funds do not go to the service providers? Carcau has

141873 Mava Circle « Moarpark, CA 93021-3552
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answered this question in a manner than strikes a balance belween an individual
cilizen's protected right to contribute and the prohibitions on contributions enumerated
under the Federal Election Campaign Act.)

Cur solution is a simple one: Any portion of funds that an individuul citizen
chooses not to give to his or her candidates will go to a B01{c){3} charity the individual
selects. Of course, we hope that the individual's purpose in subscribing to the garvice is
to support his or her party. But, if the individual chooses nol fo do so, the charitabls
donation will result in a tax deduction to the individual that is not available from a
political contribution. Thus, the existence of these oplions supports the arguments that:
(a) making political contributions under Careau’s program will be solely in the discretion
of the individual: and {(b) such political contributions will be made directly to the selected
committees by the individual citizen.

POLICIES REGARDING POLITICAL CONTRIBUTIONS

Campaign critics say that ordinary citizens have heen put off by the
dominance of bip contributors. They argue that these “modest donors,” who give

$10, 20, or even a few hundred dellars, once a bulwark of campatgn participation,
have become an anachronism.

"Quite frankly, it is a major factor contributing to the disengagement arud
alicnation of people from the political process," said Jim Knox, executive director of
California Common Cause. “The message the volers get is that their contributions
don't matter.” |Quoted from the LA Times ]

1t is already being argued that, in altempting to address elemnents of this
problen, the new campaign finance legislalion has also created a vacuum that must
be filled. The vacuum was created by two facts, The first is the unpleasant fact
that candidates need to raise money — lois of money — to run for office. The second
is the fact that building a wide base of emall donors 1= laborious and unpredictable.
For example, expensive mailings can backfive or become instantly ineffective if
donors' attenlions are turned elsewhere, In addition, ereating a wide base of donors
vequires a grass roots organizing effort that becomes more difficult each year.

The proeram proposed under Carcaw's AOR could help address boih sides of this
problem by re-involving the modest contrilnar through new technology - Lhe Internet,

| . . . i . . - . . .
Please nole that Wis AR s nol subjeat b the constructio 1 and e elation o e new cunpagn Lepsliting b drallest
e i Comnuiniasion or twe reasons: b e progiun dealss with lard marey, vetsal morey, s 23 the anotots aod
repe iy, clements under the pragram coriypy il e AL ' ’
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OUR REQUEST

The client-committees, with whom we are dealing, have supgesied that we
requesl an Advisory Opinion regarding our proposal, This is not 8o much because of the
new campaign reforms — our program does not deal with soft money or (necessarily) with
contribution Jimits — but because our Prograi reprasents a new source of direct
contributions from a potentially large class of voters and involves credit card payments
over the Internet. We agree that the Internet represents a still-new technology for
facilitating direct contact between voters and candidates. It also represents an
important opportunity to allow voters to begin replacing the “big-money” and “special-
interest” groups in the fanding of federal candidates. Guidelines from the Commission
are an important step in this evolution.

The Federal Election Commission has a statutory mandate to regulate
political speech while still comporting with the constitutional liberties of free specch
{political speech being a core glement) and free association? On the other hand,
many feel that there is a substantial basis to argue that political speech on the
[nternet should be wholly unregulaied. Some individual Commissioners have
expressed that it should be the FEC's goal to encourage, not discourage, this new
form of political participation, and thal regulation of political activity over the
Internet should unieash, not restrict, the Internet’s promise while preserving the
core purposes of the Act.

One of the main objectives of the Commission is to encourage individual
citizen participatiom in our elections by providing clear, practical rules. It would be
truly iromic if the Federal Election Compiission were to interpret the Act (a law thal
is premised on encouraging federal campaign committees Lo involve individual
citizens in campaign finanee) in a manner that would jmpede the committees’ use of

the most democratic form of dissemination of information ever invented — the
Internet.

The Companies believe that the Coramission is1n a position to achieve the
followiny:

_ opsure that the Internet will change the political process sigmificantly by
empowering individual citizens to make political contributions over the
Internet

= reduce the role of speeial interests by veducing the dependency of political
comniitters on special inlerests

Mhis section contaims approsimutely e pext three paragraplis] an unidghon ul thaouehts conpiled foom ot
1t nray inebude portions of pulibhsbed prosentments [Pont severil Conmessioners. As used here, oy sl
atatermnent miy b nsed cut of coptest wnd B anbinie sled w represnt anybrady s thoghts bt nee o
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_ alluy public concern about control of foderal elections and the source of
money in polilics

~ promote the involvement of a concerned public in the clection process and
free speech

Careaw'’s program is topical and, we believe that it is much needed. The new
campaign reform measures, which have been passed into law, serve the ethical and
legal purposes intended, but a practical question remains as to whether increasing
the limits for the existing donor base will Bl the finance void left. Careau's
program offers the umque ppportunity for political committees affected by these
new repulations to re-involve the modest, and somewhat neglected, donor in a_
system that rightfully belongs o crdinary citizens.

Wae believe that the program is appropriate for reaching out to communitics of
interest rather than special interests, involving each contributor with his or her elected
official. And we believe that by using the Internet to allow these individual eitizens to
contribute directly to the election committees of their choice we can help establish the
prass roots program that has become so difficult to maintain.

A personally addressed version of this letter has been sent to each Commissioner
to explain both our purpose and our reason for the withdrawal of the prior version of our
AOR. Thank yvou for your time in allowing us to bring this matier before you.

Richard . Carrott
Chrm. and C.E.O.

wiattachmonts

cor Lawrence H. Norton, General Counsel
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IN THE MATTER OF: ADVISORY OPINION REQUEST 2001420
Requested by:  Richard Carrott, President - Carcau & Co.

Action taken:  No opinion issued becausc requester withdrew AQR by letter dated January 22,
2002

Date file closed: OGC letter dated January 22, 2002

Topic: Internet-based political fundraising by Internet Service Provider under agreements with
Federal committecs.

Citations: 2 U.S.C. 441b(a) and 11 CFR 114.1(2)

Comments: OGC circulated Agenda Document 02-05 for meeting of January 24, 2002, but
withdrawal letter received January 22.

FEDERAL ELECTION COMMISSION
Washington, DC 20463

January 22, 2002

Richard F. Carrott

Carcau & Co.

14183 Maya Circle
Moorpark, CA 93021-3552

Tre: AOQER 2001-20
Dear Mr. Carrott:

This refers to your letter by e-mail dated January 22, 2002 requesting that your advisory epinion
request submitted on Octaber 17, 2001 be withdrawn. This request posed the gquestion of

Internet-based political fundraising by Intemet Service Provider under apreements with Federal
cominittees.

This will confirm that we consider AOR 2001-20 as withdrawn and are closing our files on the
matter.

Sinecrely,
{signed)
N. Bradley Litchtield

Associate General Coonszl




Welcome Page

Welcome to the Registration Site for the
AMERICAN PLAN
A Chance to Make YOUR Choice Count

[Web Page]

$17.76
Per Month Includes Premium Infernct Access
Plus the Chance to Support YOUR Party and YOUR Candidates
or, Muke a Charitable Contribulion
It's YOUR Chotce

Paid for by the donor-recipient committees and grganizations designated by you.

Federal campaign supporters (“Supporter/Supporters™) are referred to this
site by various committees

On this page, the Supporter is asked to enter his/her e-mail address if they
wish to proceed

The Supporter is reminded that this program is both an Internotl Access
Service and a fund-raising vehicl- for accepting eontributions using eredid
el

“If vou wish to become a part of this FUND RAISING opportunity, entes your
G-dioil residential Zip eode number here: " [A text box will be place
after this statement {or epiry of the person's number,

: I




Sign-Up Form

[Web Page]

Supporters are told something to the effect that: “Whether you choose to
make a campaign contribution or charitable donation, all registrations are
designed to comply with federal campaign requirements. Federal law
requires political committees to report the name, mailing address,
pucupation, and name of employer for each individual whose crmtributions
aggregate more than $200 in a calendar year. Although your contributions
under this program will not. exceed $200, campaign committees arc requircd
ta make a ‘best effort’ to obtain, maintain, and be prepared to submit such
information. We, therefore, ask vou to complete the following secure form:"

Tf the Supporter fails to enter any of the required information, a “pop-up”

sereen alerts the individual that he/she will not be allowed to proceed until
the information is provided.

The Supporter is reminded that this is a secure page and 1s asked to onter
the required information, including hisfher: name, streel address, city, state,
Zip code, oceupationfemployer, eredit card chowee, crodit card numbier, and
crodil card expiration date.

- Should a Suppoerter attempl 1o proceed without completing the form, a
“pop-up” screen will alert the person to the problem, for example: "In order
to process your form and contribution, we need your [employer's name,
ele.] entered in the space required.”




* Il the billing and residential addresses provided b.yf the Supporter are
different, the web site will display the following message:

We have noticed that the billing address on your card s different
from your home address. Please note that we cannol aceept
corporate or business entity credit cards. Your contribution must
be made on your personal credit card. This iz a reminder that
your confribution must be from your own funds and not those of
another. If these are your funds, please proceed.

[The donor will be prompted, then, either to continue with the
transaction or to cancel it altogether.

»  After completing and reviewing the information provided on the electronie
form, the Supporter is told that hefshe will now need to choose which
campaigns, if any, or charilable organizations he/she wishes to support.

» “On the next page, you will be asked to review and confirm the contribulions
you wish to make. Dlease ‘clicl’ the ‘procass my information’ butten to
proceed.”




Contribution and Solicitution ﬁalge

[Web Page]

Supporters are greeted with: “On this page, you are asked to decide whether
vou wish to contribute to campaign committees, a charitable organization, or
4 combination of these. You may do this by directing that a part of your
monthly fee should be deposited directly to the associations of your choosing.”

Supporters are informed: “Whether you choose Lo make one contribution per
month or any combination of contributions will not affect your service, The
tota) of your contribution payments will be $2.00 and your separatc ISP

service foe will be $15.76. Your choices and payments will total $17.76 per
month.”

Supporters are then informed: "All contributions will be confirmed by e-mail
and your monthly eredit card statement will list your contributions as
separate line-item payments. The confirmation e-mail will also provide a link
w1 Website allowing you to modify your contribution cheolces at any time.”

Supporters are asked Lo check one of the following two boxes: 13 Yes, Twan
165 conteibute o one ov wore of the following committees andfor chantable
OrTHL A LD,

Supporters are then prompled: “Please review the fillowing list of campaign
committecs and charitable organizations, along the monthly contribution
amount listed for each of the committees, After reviewing the list, please
seleet one of the following choices:




i Sale ST

1. “I wish Lo make all of the histed mntrihutium‘e:.
% T would like to determine each of the donations individually”

I the Supporter selects number “1,” he/she is prompted to proceed to {he
noxt step '

- If the Supporter selects number “2,” hefshe is prompted to “click” the “yes”
or "no” hox following each name and contribution amount

- Kach line displays the committee/candidate name and the total
contribution ameunt

_ If the Supporter selects number “2,” hefshe is also prompted to choose one
charitable organization to reccive those funds not contributed to the
deselected commitfees

- NOTE: The Wcb page will statc that if a committee does not yet exist for
any of the listed elected federal'offices serving the dunor's locale, the
default committes in cach category is the national party committee for
that office (c.g., the Democratic Congressional Campaign Committee and
the National Republican Congressional Committee, or the Democratic

Senatorial Campaign Commitier and the National Republican Senatorial
Committes)

After the Supporier has reviewed the donation list and made his/her choices,

he/she is prompted: “After reviewing the list, please sclect one of the
following choices:

1. *T am satisfied with my choices and wish to proceed to the next page
9. “I wish to modily my cheolces
2. T wish Lo Ieave without making any contributions”

When the Supporter sclects the first choice, a “pop-up” screen appears, listing
only the donation choices, the name of the committee to receive each
donation, and the amount of each donation. The deonor is asked to confirm
that he/she wishes to have this amount deposited directly to the account of
euch listed committee each month, The donor is prompted to “click” either
the “yes” or “no" box displayed below the list.

If in reviewing the list of committees and donations, the Supporter chooses
'no,” hefshe is prompted Lo return to the selection sereen or terminate the
roeisLEALLON PrUcess,

If the Supporier is satisfied with hisfher/choices, hefshe s prompHad to
expross hisfher understanding of this by "clicking” one of the displayed boxes,
for example:

1. “I understand my choices and that these contributions nre made
separate from my monthly I8P service fee. The total of monthly
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3.

charges will be $17.76, and 1 will receive a gonfirmation of each
payment. '

“I have decided not to subscribe Lo this service and wish Lo Lerminate
this program without making any contributions.

“{ would like to review my contribution choices again.”
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Attestation Pape

Web Page]

If a Supporter has chosen to contribute to a federal camypaign account, he/she
will be required to respond to the statements in this section,

“Faderal election campalgn commitless may aceept valuniary contributions
from individuals, provided the coniributions do not exceed, in the aggregate,
£1,000. Tlowever, federal law prohibits campaign contributions from:

- the general treasury {unds of corporations, labor organizations, or
national banks (including eorporate or other business entily credit cards):

- any person contributing {rum another person’s funds;

- foreign nationals whe lack permanent resident statuy; and,

- povernment contractors.”

1 have read and understand these rules [yes — nol

. Y L
“In order for us to process your donations, we ask you to confirm the fullowing
information by clicking’ the 'ves box il the statement 15 true and the 11 oy
if the statement s falae:

-~ These conteibutions are voluntary and ! am directing that they be made
directly to the conimittees in my name [yes — noj
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1 am making these contributions from my own [unds and not those of
another person [yves — ao]

These contributions are made from a personal credit card for which [ have
the legal obligation Lo pay, they are not made on a corporate or other
business entily eredit card nor on the credit card of another persun [yes —
noj

[ am a United States citizen or a person with permanent resident status
m the Umited States [ves — no]

- T am not a federal contractor [yes — no]

* In the event that a Supporter answers “ne” to any of the statements or fails to
give a response to one of the statements, a “pop-up” screen will appear
stating, for example:

Sorry, federal law prevents commitlees from accepting contributions
from fe.g., foreign nationals who lack permanent residential status in
the United States]. If you believe yvou may have marked the wrong box,
you should review your response.

[The Supperter will then be prompted to return to the previcus sereen,
continue the subscription process without making any donations, or
cnd the scssion.)




Thank You Pape

Web Page]

“Congratulations. You have successfully completed the sign-up process.”

“An e-mail confirmation has been sent to you for each of the contributions you
have made. Each month vou will receive a similar e-mail confirming the
payment of your monthly service fee and cach of your contribuiions to each
organization. Although your political contributions are not deductible fur
¥ederal Income Tax purpeses, you should retain these confirmations and

compare them to the line item eharges on your monthly credit card
statements.”

“Kach confirmation will also include a link 1o a Website where you may
disconlinue or modify vour contribution list at any time.”
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g Ted Johnsen <tedjchnseni@canhlink nes=

Subject:  Hesponse to 05-10 Requests

Mr. Marinelli -

In response to your 10.May e-mail, I am providing the attached submissions
(see attached}: .

1.. Gur response to your request items 1 through 4.a.

2.. A summary memo addressing item 4.b,

3.. A memo, with footnoted references, related to 4.b.

4..hA copy of the 10.May e-mail as an attachment to the memo referenced at
#3, above .
Please let me know of you have any additiecnal questions, I realize that you

are scheduled to be away from your offite for the next week or two and will
awalt wour returmn.

Respectfully,

Richard F. Carrott
Careaud & Co.

Phone: (805} 553-0150
Fax: {2805) 435-3GA7

rrkekekekrekrrreers: roanfidantiality Statement #rssFdksdkkrereiany

Privileged and/for confidential dinformation may be centained in this message
and/or any attachments hereto. This material is and shall remain the sole
property of the sender (“Sender"). If you are not the addressee indicated 1n
this message, or if you are not responsible for delivery of this massage to
the addressee, you may not copy or deliver this message, or any attachments
hereta, to anyone., In such case, you should destroy thisz message and any
attachments hereto and kindly notify Sender at once. Please advise Sender
immediately if you or your employer do not consent to restrictiens and/or
conditions of this kind. oOpinions, conclusions and other information in this
message that do not relate to the official business of Sender shail be
understood as neither given nor endorsed by it.

[:j] - attl.htm

D - 020520 Summary MEMO - FEC-3 Concerns. 0T
__j C02.0%.10 bmnal fram FEC (Clarification. dos

j - 320520 MEMO re FEC-S Concerns D0C

j - 02.05.20 Respanse to Email from FEC dac
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Richard F. Carrott

From: "Michasl Marinelli" <mmarinellififec.gow =
To: "Rirhard F. Carrott”’ <rffc@carsau.coms
Cc: *Ted Johnsen" <tedjohnsen@earthlink nat>
Sent: Friday, May 10, 2002 12:13 PM

Subject: He: Careau's A0R

To Mr. Carrot: (Document link: bMichael Marinelli)

This e-rnail is a follow-up to our May 9th phone conversation and your invitation to scek further

clarification. As you know, we have received your May 6th letter, However, further information wili be needed
before the submission can be treated as an advisory opinion request. Some of these issues were discussed in that
May 9th conversation and in an carlier May 8th phone conversation with your colleague, Mr. Johnson. The
purpose of asking them again is to memonialize that prier conversation. Your e-mail response will b sufficient
for the Commission's record, Therefare, please provide the following mformaticn. '

1.

riuesEL,

Please confirm (hat under all circumstances, no person may participate in you intemet program without
also making $2 in political contributions to Federal candidates and/or donations 1o 501{c)(3)
organizations.

Pease provide an example of the 501(c)(3) organizations you may include in your proposal

Y ou state on footnote 7 of page 3 that "additionally, after subscribing to the Program, the contmibutor may
discontinue any or all of the contributions at any time.” Please explain whether this means that, at some

point after joining your program, an individual could end up making less than a total of 32 in enther
contributions or donations.

You state on page 4 in the first paragraph that "the political committec wiil receive the full amount af the
credit card contribution mitus the usual and normal service charge of the credst card issuers.”
Presumably, these service charges will be paid to the vendors you will contract with to perform vanous

aspects of the program you have identified {merchant account services, eredit card authorization and
processing, etc.)

a. Will Careau Co. or Mohr Co. receive any portion of these fees as compensation for the services they
themsctves have provided (o the political comimitiees (by establishmg the donation/contribution
program you describe)

b. identify what consideration ar compensation Carcan Co. or Mohr Co., will otherwise reccive for
providing their services to the political committees who parhicipite i your program.

When we receive your response will give further consideration to your proposal as an alvizory onimion
If you have any questions please Feel free fo comtact me at {20723 694-1574 o7 by e-mail.

Sincerely
bichact Maninell:

I e Fa Tl
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From: “Michael Marinalli" <mmarinelli@fec.govs>
Ta: "Richard F. Carrott” <rfoc@carsal.com>
cc "Ted Johnsen” <tedjohnsen@earthlink.net>
Sent: Friday, May 10, 2002 12:13 FM

Subject: Re: Carcau's ADR

To Mr. Carret Carrott: (Document link: Michael Marinelli}

This e-mail is a follow-up to our May Sth phone conversation and your invitation to seek further

clarification. As you know, we have received your May 6th letter. However, further information will be needed
hefore the submission can be treated as an advisory opinion request. Some of these issues were discussed in that
May 9th conversation and in an eatlier May 8th phone conversation with vour colleague, Mr. Johnson. The
purpose of asking them again i to memonalize that prior cotversation. Your e-mail response will be sufficient
far the Cotmmission's recard. Therefore, pleasc provide the following information.

Consistent with this e-mail and our nhmne'call of 14.May 2002, I am replying to your
request on behave of Caregu & Co. and Mohre Communicationg fthe “Companies™), with
respert to the [pending/re-submitted] AOR the Companies filed on 6.May 2002.

Please confirm that under all circumstances, no person may participate m you inlemet program without

also making $2 in political contributions to Federal candidates andfer donations to 501(c)3)
organizations.

A5 you know, many_guestions cannot be answered “ves® or "na” withgut becoming

misleading. This reading is correct, and I do gonfirm your rgading of the program, but with
what I feel Is 8 negessary explanation.

The general purpose of the Internet program presented vnder our AOR is to provide a
vendor-assisted fund-raising program that includes, as an optiop, pelitical campaign
contributions. We feel the program embraces the elements of both free association and free
speech. As I explained. to you in gur last phone convarsation, any individual, as defined
under the Act, may jgin/subscribe to our program; however, only non-prohibiled individuals
may choose to make political contributions to federal accounts. Conversely, no individual is
required either to join the prograrn or to make a poiitical contribution.

Please provide an example of the 501{c)(3) organizations you may include in your proposal
The Boys and Girls Club and United Way.

You state on footnote 7 of page 3 that "additionaily, after subseribing 1o the Program, the confributor may
discontinue any or all of the contributions at any time." Please explain whether this means that, at somwe

point after joining vour program, an individual could end up making less than a total of 52 10 either
coniribulions or donations.

This is a good cakch, thank you, The phrase should have read, .. any or all poiitica!
crntributions at any time.” :

monthly contributions, totaling the targeted $2.00, to any combination of the _puolitical or
non-political {charitable) oraganizations of their choosing. The predicate issue, howewver, is
that they must first make the cheice to join. Furthermore, ence an individual has made Lthat
choige, they retain the right to quit the program (and stop contribuking) at any hime.

As referenced above, a person decides to subseribe to our program will need to makg

You state on page 4 in the first parapraph that "the political commmttee will receive e full amount of he
credit card gontribudion minus the usual and normal service charoe of the credit card wsuess.”

Presumnably, these service charges will be paid 10 the vendors youw wil contract will o perfonm virunes

EEAFATETATRY
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aspeets of the program you have identified {merchant accaunt services, credit card authorizatian and
processing, eto.) i

Correct: the contributor and the commitiees will be accessed the full amount contributed by
the individual, but the cash amount deposited to the campaign [gr charitable] account will
be the charged amount less the third party processing and hapdling charges. We have
stryctured the direct payment of contributions along the lines_of prior Commission spinians,
where the amount actually centributed to the politicai committee is reduced by the clearing
processing, and service charges {(which charges are considered expendituces by the political
committees). but where the entire amount is freated as a contributipn to the political
committes, See, for example, Advisory Opinigns 1995-34. The main difference being that

under our program the orter makes each contribytj olitical ar non-political
irectly: nds are nat belng handl a2 corparation that is atfermpting {0 seqregate
those contributippns from corporate treasury funds or expenses,

a. Will Careau & Co. or MehrCo. Mohre Communications receive any portion of these fees as

compensation for the scrvices they themselves have provided to the political committees {hy
cstablishing the donation/contribution program you describe}

No.

b.  Tdentify what consideration or compensation Careau & Co. or Mehe-Go: Mohre Communications,

will otherwise reeeive for providing their services to the political committecs who participate in your
program.

Please refer to the accompanying memos — a summary version and a more detail
version. These memos were written after you clarified yogur underlying concern about
*adequate compensation” during our much appreciated {by me) phone convearsation.

When we receive your response will pive further consideration 1o your proposal as an advisory opinion
request, If vou have any questions please feel free to contact me at {202) 694-1574 or by c-mail.

If you have any further guestions, please let me know.

Sincerely
hdichael Marinciii

oA ST T
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Memorandum

T Michael Marinellt o Ted Johnsen
From: RichardF. Carrott Data:  05/20/2002
Ra: Sommary of CompensationConsideration Concern Memo

Mr, Marinelli - '

Thank you for taking the time to explain what the FEC staff (“FEC-5") believes is the crucial
problerm with our revised and re-submitted AQR., As I understand it, the FEC-% reads the
AOR to suggest that the only compensation the Companies! will receive from the political
committeas is the endorsement of the program and the contribution of the committees’ lists
of supporters. The FEC-5 believes that this is not enough. The Companies believe,

however, that they receive other (real) compensation and that there are answers, therefore,
to this concern raised by the FEC-5.

The Cormpanies will be contracting with the political committees for the committees to spend
their funds and resources on the marketing effort to their own political supporters
("Supporters™). Obwvlously, this will result in a cost-avoidance benefit {i.e., compensation)
to the Companies. Additionally, It means that the committees will bear risks af the
pragram, both in terms of marketing and in ferms of return on investment,

In prior Advisory Opinians, the Commission has considered and aliowed a number of
business arrangements in which companies assisted political committees in raising funds,
provided that these arrangements avoided creating a situation where the vendor made an
indirect political contribution to the committee - for example, by the vendar providing
services ko a political committee either withcut charge, or at less than the usual and nermal
charge - a violation of 2 U.5.C, 441b6(b)(2). The Commission has expressed concern that
the vendor could subsidize the committea's activities in two ways, either of which would
constitute a3 prohibited political contribution. First, the Commission has been concerned that
the vendaor could pay for some of the costs pertaining to the committee’s program, and
therefore the Commission wanted to ensure that nene of the costs of the program would be
laft unpaid by a committee. Second, the Commission has been concerned that, regardless
of the degree of success in the effart Lo raise funds, the committee would retain contribution
proceads while foregoing little, or the comm ttee would assume little or no risk with the
vendor bearing all, er nearly all, Lthe risks related to raising the contributed funds.

Qur AQR presents a variation on the general vendor-assisted fundraising themes, in a
manner that we believe satisfies the Commission’s tweo underlying concerns regarding

I oy PR T - . P -
The "Companics™ reters w bath Carcau & Co. and Malire Conumunications, for whom Careau has filed
the joim ADR.
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adeguate compensation by committees. Under agreement-with the Companies, the
contracting committees themselves are responsible for actually marketing the program te
their unique list of Supporters. As such, the committees retain their Supporter list but bear
the costs and risks associated with the marketing efforts.

In terms of compensation, the Companies are providing the program and being paid no
matter whether the Supporters make palitical or charitable contributions. The committees
are both marketing the program and assuming a risk as to whether their Supparters will
make political or charitable contributions.

Not eniy do we feel that the structure of our program satisfies the Commission’s concerns,
consistant prior Advisory Opinions, but we also feel that it represents a new source of hard
money financing by invalving modest contributors in a practical grass-roots program.

For more detail, please rafer to the attached, expanded memorandum.




o M Rl Ll i e
A

Memorandum

To: Michael Marinelli o Ted Johnsen
From: Richard F. Carrott Dato: 0572072002
Re: FELC-5 Concoms

Mr. Marinelli -

Qn 8.May 2002, the Companies’ filed and the.FEC received our re-submitted Advisory
Opinion Request [FAOR"). On 10.May, following several communications, you sent an €-
mail to me requesting clarification on several points (see attached). I, inturn, sent an e-
mail asklng you to identify the concerns underlying this request so that we might respend
maore precisely. Then, during a phone conversation on 14.May, you identified what the FEC
staff ("FEC-5"} beliaves to be their main concern.

In the 14.May conversatlon, you stated that ag the FEC-5S reads the program presented
under our ADR (the “Program”), we have shown the payments for morthly service and the
contributions to be separate, direct payments by an individual contributor. They (the FEC-
5) also understand that the contributor will have a chaoice, within the Program, as to
whether the contributions will be political or charitabie. Additionally, you seem to believe
that the charitable contribution option® seems to resolve the prior concern raised by the
FEC-S that the donation could amount to a prohibited corporate contribution.”

FEC-S Concernsg

As to the re-submitted AOR, you isolated for me what you feel is the FEC-5's concern with
the Program. This issue is raised at clarification point number "4.b." of your 10.May e-mail.
The FEC-S believes the essential problem with the revised and re-submitted ADR, "as they
read it,” is that the only compensation the Companies receive from the political committees
appears to be the endorsemeant of the pregram and the contribution of the committeas” lists

of supporters {"Supparters”}. You feel that the FEC-S believes that this is not encugh -
based upon prigr ComMMission opinions.,

Comparing the program to “credit card-type affinity programs,” you clarified that in the past
the Commission has held that just recommending a program is not enough and does not

The "Companics” tefers to both Careaw & Co. and Mohre Comnumzatons, Lo wliom Cazezu las

filed she joint AQNK.

Under the program, Supporters are grven an option o coatribate 1o {ederal campanens or G contribute
1o section S01{e)(3} charitable organizativns = or 2 combination thereol.

Ses, Diraft A0 A001-20




provide adequate compensation to the provider. This is not to suggest that you were taking
an absolute position; you were clear that you intended to do maorea research on the issue
and that you were giving us an epportunity to participate.

For reasons I will explain, we believe that the Program provides for the Companies to
receive other (real) compensation, and we believe, therefore, that there are answers to this
new concern of the FEC-S. In brief, the Companies will be contracting with the political
comrlttees to provide for payment under the Program and for the committees to spand
thelr funds and resources on the marketing effort to their political supporters
{*Supporters”). Obviocusly, this will result not only in direct payment to the Companies by
the Supporters, as compensation under the Companies’ contracts with the cornmittees, buk
also 1n a cost-avoldance benefit {l.e., compensation) to the Companies. Additionally, it
means that the committees will bear real risks under the Program, both in terms of
marketing and In terms of return on investment.

Discussion Points

In prior opinions, the Commission has considered a number of business arrangements
between political committees and companies to assist the committees in raising funds and
has determined that the vendor will not have made an in-kind corporate contribution if the
vendor receives the usual and normal charge for its services.* Similarly, the Commission
has determined that as long as a vendor, or any other company providing service to the
vendor in connection with its service, provides its usual and normal services at its usual and
normal charges it will not have made a prohibited corporate contribution.®

The Companies believe that they have met the.:'requirements ralsed by the Cammission in
these prior opinions, in part, by giving the contributor options to make political or non-
nolitical/charitable contributions {(or combinations of the two) under a single prograrn that
provides for separate compensation to alt parties. Such options ¢reate, within the same
program, a standard for measuring both what are usual and normal charges and what are
adequate cornpensation and proceduras for dealing with similarly situated non-political
clients. These arrangements avoid creating a situation where the vendar provides services
to a palitical committee either without charge, or at less than the usual and normal charge,
and thereby makes a corporate contribution prohibited by 2 U.5.C. 441bfby(2)."

In specifically addrassing the issue of “adequate consideration” from committees to vendors
in vendar-assisted fundraising programs, the Commission has expressed concern that a
vendor could indirectly subsidize a committee’s activities in two ways (the "Two Concerns”},
either of which would constitute a prohibited political contribution. First, the Cormmission
has been concerned that the vendor could pay for some of the costs pertaining to the
committee's program, and therefore the Commission wanted to ensure that none of the
costs of the program would be left unpaid by a committee.” Serond, the Commission has

See Advisary Opuoion 1994-33,
Ser Advisory QOpinion 19903-14,
See Advisary Opimon 1999-22,
Assetouf in the AOR, the Companies' monthly service fees {costs, including a reasonable pofit)

under the Program are paid separate fram the cantributions, and these Gees are well within standard
industry pricing mudels.
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been concerned that, regardless of the degree of success in the effert to ralse funds, the
commities weould retain contribution procecds while foregeing little, or the committee would
assume little or no risk with the vendor bearing all, or nearly all, the risks related to raising
the contributed funds.® This appears to be the basis of the Comimnlssion’s position that the
committees provide adequate compensation to contracting service providers, An example
of Commission response to these concerns has been to require an adequate deposit by the

committeg:s to the vendor where the vendor is advancing costs of marketing the proposed
program.

In reviewing prior Advisory Opinions there seem te emerge three basic categories of
vendor-assisted fund raising programs. [ believe that thars Is an addltional category ~ the
"prospect piece” pregrams, which both represent a common industry practice and exemplify
elements of our program. An excaption, this forth category does not appear to be subiect
to the Commission’s advisary epinion history, This is, no doubt, because the committees

bare the costs invelved, handle the marketing, and directly receive any resulting
contributions.

For our purpose, the relevant elements of these four vendor-assisted céteguries appear to
be the following:

Credit Card-Type Affinlty Programs:1®

- Inm this type of program, a financial institution seeks an arrangament with a potitical
commlttee to use the committee's list of supperters {("Supporter List™ and the
committee’s "goodwill” to solicit new customers

- In return, the institution offers to pay the committee a fee or commission; typically, a
participation or agency fee!!

- Funds under these proposals are collected and paid to the committees by the vendors

- Thesa programs have not been favored by the Commission for a variety of reasons;

generally, however, these reasans come down to prohibited corparate contributions -
violations of 2 U.S.C. 441b{b)(2}

900-Line Programs: !¢

- These programs involve vendors providing a2 commercial 900-line program to raise funds
for a committee

- Generally, the Commission allows these programs when there is a contract relationship
Lhat ensures the vendar will not be left financially at risk {&.9., the vendor: holds back
funds as a reserve; is paid a fee by the contracting committee to cover marketing
expensas; of, the commitlee deposits funds to cover the vendors marketing exposure -

See, for example, Advisory Opnions 1992-24, 195320, and 1900-14,

See Advisory Opimon 1999)-14

See, o example, Advisery Opimens 195512 and 1979-17. See, also, Advisory Opuuon 19902-40,
Tz, e probibited contribution: the venedore is using the commities s assets, getting a benefil, umd
payng the committee for that kenefit, the senmutee bas ne investment in the enterprise and no nsk;
and, as such, the Commissian vicws the celationship as providing a prohibited corpoate contrilntion.

Sec, for cxample, Advisory Opindons 19926, 1991-20, 1991.2, 199014, and 1990.9.
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in other words, the Commission’s Two Concerns are satisfied} and when the funds paid
to the committeas are nat commingled with corporate tréasury funds

- Funds under these proposais are coliected and paid to the committees by the vendors

- The Commission generally requires that the contribution funds callected for the
committee be kept in a separate account from the vendors treasury funds

Committee-Contracted Vendor Service Programs {e.gd., Aristotle or VITEL): '

- A vendor contracts with a committee {or committees) to provide a servicef product that
allows a purchaser of the service/product to make a contribution

- Typically, the committee pays the vendor a fee'® that helps ensure that the political
committeas do not receive any services for which the vendor or any third-party wvendor
remains uncompensated or is compensated below the usual and normal charge within
the industry for all services; again, the Commission's Two-Fold Concerns are satisfied

- The vendor arranges favorable pricing for the service/product, presumably as an

inducement to the buyer — but the pricing and discounts must be within industry
*notms”

- The vendor pays the accumulated contributions to the committee — but the funds are

generally required to be coilected in a separate account so as to not be commingled with
corporate treasury funds™

- This type of pragram has been allowed by the Commission
Prospect Pieca Programs:
- This category represents a generat industﬁ_w practice

- Committees typically contracts for unique lists to send out mailers, ete., in an attempt to
identify and harvest new suppatrters/dono-s

- Contributions are paid diractly to the comimittee

- Under this category of programs, the committee bares all of the costs and risks af
marketing the program; again, the Commission’s Two Concerns are satisfied

Qur Program Versian

Our AOR presents a variation on these vendor-assisted fundraising themes. The
differences, such as direct payments by individoals, make the Program unigue as to the four
listed categories. More to the new issue raised by the FEC-5, however, our Program Seems
to satisfy the concern about less-than-adeguate-compensation ko the vendor.

Whila the Companies expect the committees to suppaort the program, this is not the only
compensation to the Companies, In fact, the Companies are nat acquinng the Supporfer

" See, for examipls, Advisory Opuaoons 1999 22 1995-34 and 1994-33

¥ This is similar to the Comparues’ Frogeam, cacept that the fee is paid direetly 1o the Companws by the
Supporter. Arguably, this eliminates any { 172y cosl accounting accomplisties the same payinsrt gl
witliout the funds beng double-handled.

'S Agiin, the Program aveids this concern by providing that alt parties are paid directly by the Supparier
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iists to market the program, as the FEC-S seems to think, Under agreement with the
Companies, the various committees themselvas contact their unigue list of Supportars to
market the Program {much like a Prospect Piece Program, but involving known
contributors). The committeas retain their lists and undertake real costs and real risks
associated with the marketing effort. As such; there Is a cost-avoidance benefit to the
Companies paid as conslderation by the committees under contract, as well as direct
compensation paid by the Supporter.

In other words, by agreement, the Companles are previding a service, which is purchased
with a monthly service fee by a Supporter who chooses to jein the Program. This per-
subscriber monthly fee is within the industries’ usual and normal charges for the access and
service provided to a non-palitical client, paid to the Companies as compeansation under the
terms of the contract with the committees, and ensures a reasonable profit te the
Companies. Additionally, the committees assume the expense and the risks of marketing
the Program in the hope that their efforts will result in direct monthly contributions from the
Supporter. And, finally, the Supporter is paying both separate armounts {the monthly
service fees and the monthly contributions) directly through a merchant account, ensuring
that no prohibited corporate contributions are made.

Conclusion

As expressed above, our AOR presents a variation on the general vendor-assisted
fundraising themes, in a manner that we believe satisfies the Commission’s two underlying
cancerns regarding adequate compensation by committeas. This is supported by the fact
that the contracting committees market the Program to their unique list of Supporters
means that they not only retain their lists, bur also assume genuine costs and risks
associated with marketing the program.

Obviously, we have the same opinion that the Companles’ AQR satisfies the FEC-S's prior
concerns, and we believe it addressas FEC-S's new cancems by satisfying the Commisslon’s
Two Concerns test. On a somewhat loftier plane, however, we believe that the FEC-S and
the Commission should embrace our pregram not simply because it meests the requireaments
established under the Act; we believe they should also embrace it as a policy matter,

Prier Advisory Opinions have stated that where possible, the Commission has interpreted
the Act and its regulations in 2 manner consistent with contemporary technologlical
Inhovations, including the maintenance of records in non-paper form and the performance
of committee transactions, where the use of the technology would not compromise the
intent of the Act or regulations.*® This is an impertant policy position, especially in view of
the need to expand the individual citizen’s involvement with campaign finance in the wake
of the new campaign finance reform law.

Th

see. for example, Advisary Opinions 199929, 19993 1995.35, 19959, 1994.40, and 1993-4.







